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QUESTIONS PRESENTED 


In the opinion of the appellees, the following questions are 
presented: : 

1. Does a dismissal from Federal employment under the 
provisions of the Veterans’ Preference Rating. Act of 1950 for 
misconduct require a prior performance rating of unsatisfac- 
tory where the acts of misconduct are unrelated to the em- 
ployee’s ability to perform his job tasks? _ 

2. Where there is complete compliance with all of the pro- 
cedural requirements of the Veterans’ Preference Act of 1944 
and Civil Service Regulations promulgated pursuant thereto, 
does the action of the authorized administrative officer within 
the Department of the Air Force in preferring charges against 
an employee and subsequently determining whether the em- 
ployee’s reply is satisfactory render the employee's dismissal 
invalid? 
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Argument: 
I. A performance rating of “satisfactory” does not bar the 
dismissal of a Federal employee on charges of misconduct. 
I. The removal proceedings before the Department of the Air 
Force were not procedurally defective. 
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COUNTERSTATEMENT OF THE CASE 

This appeal is from an order granting appellees’ cross- 
motion for summary judgment on June 28, 1960 (J.A. 15) 
in a suit for declaratory judgment and mandatory injuncfion. 
Appellant sought a judgment declaring that he had been 
wrongfully discharged from employment as a civilian worker 
with the United States Air Force and an order directing ap- 
pellees to restore him to his former position with all rights, 
benefits, and privileges accruing from the date of his dismissal 
(J.A. 12-13). 

Appellant was employed as a Powered Ground Equipment 
Electrician in the Department of the Air Force at the Cam- 
bridge Research Center, Laurence G. Hanacom Field in Bed- 
ford, Massachusetts. On May 28, 1957, appellant, a prefer- 
ence eligible, received a “Notice of Proposed Removal” signed 
by Colonel Woodrow W. Dunlop, United States Air Force, 

(1) 
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the Installation Commander at Hanscom Field? The notice 
contained three charges upon which the proposed removal was 
based: (a) Failure to carry out instructions promptly; (b) 
Insubordination; and (c) Violation of administrative instruc- 
tions? Three specifications were set forth under charge 3. 
In brief, these recited that appellant had failed, pursuant to 
his supervisor’s instructions, to perform promptly a weekly 
inspection of a power unit on August 31, 1956; to obtain 
transportation for the removal of certain equipment on No- 
vember 26, 1956; and to clean a welder on January 17, 1957. 
Two specifications, detailing acts of insubordination toward 
appellant’s civilian and military supervisors, are contained in 
charge b. On one occasion, appellant refused to accept and 
sign.for mechanical tools issued him; on the other, he refused 
to report for a medical examination. In both instances ap- 
pellant demanded a written statement of authorization. 

The notice advised appellant he could reply to the proposed 
charges personally and in writing within seven days. It fur- 
ther advised him of an official who would assist him in prepar- 
ing an answer. The charges were answered in writing May 29, 


1957, and on June 6, appellant received a “Notice of Final 

moval” stating, effective June 28, 1957, he was to be dismissed 
from his position “for such cause as will promote the efficiency. 
of the service.” The letter noted that appellant’s replies 
were not considered a satisfactory explanation of the charges: 
In addition, it informed appellant that a review of this action 
could be pursued through the Air Force Grievance Procedure 


“appoint, assign, promote, 
and demote, ” (See defend- 
ant’s Exhibit No. II). 

Dunlop was designated by the 
Laurence G. Hanscom Field from July 22, 1955 to August 21, 1957 (De- 
fendant’s Exhibit No. IIT). 

2'The charges and specifications are found in the Notice of Proposed 
Removal, Defendant’s Exhibit No. I. 

*'The notice also contained a reference to a prior official reprimand on 
June 11, 1956. This stated that as a result of repeated and intentional 
infractions by appellant which created unnecessary disturbances among 
shop personnel, appellant had been reassigned to a different unit on July 1, 
1956. 
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or to the Civil Service Commission under the Veteran’s Pref- 
ence Act of 1944 (Section 14, 5 U.S.C. 863). The time limita- 
tions for filing appeals were noted and the addresses of both 
reviewing bodies were supplied. Appellant was also given the 
name of an official at Hanscom Field who would advise him 
on any matters in conjunction with his appeal. (See Defend- 
ant’s Exhibit No. I.) 

Appellant did not avail himself of a review under the Air 
Force Grievance Procedure. He did, however, appeal to the 
First United States Civil Service Region in Boston, Massachu- 
setts, on June 7, 1957. Throughout that same month an in- 
vestigation was coriducted by the Commission. At appellant’s 
request affidavits, records, and documents were obtained and 
a hearing was held in Boston, July 9, 1957. Prior to this hear- 
ing, appellant’s representative withdrew. Appellant, how- 
ever, chose to represent himself and insisted that the hearing 
be conducted. At its conclusion, he requested the hearing be 
reopened. In lieu of this, appellant agreed to accept the Com- 
mission’s offer permitting him to furnish any additional evi- 
dence in writing. On August 14, through a new representa- 
tive, he submitted an additional statement. This statement 
was prepared after the representative had reviewed the Com- 
mission’s investigation report and the transcript of the hear- 
ing. The Commission noted in its findings on September 10, 
1957, that this statement did not contain new evidence, but 
constituted simply an attack on the evidence offered by the 
agency to support its charges (Part IV of the decision of the 
First U.S. Civil Service Region, Defendant’s Exhibit No. 10). 

In affirming the action of the Air Force, the Commission 
held that the evidence substantiated all of the specifications 
under charges a and b (failure to carry out instructions 
promptly and insubordination). Charge c (violation of admin- 
istrative instructions) was not sustained as a ground for 
removal. The Commission found that appellant’s difficulties 
“were not due to personal prejudice and reprisal, but rather to 
his own resistance of and reluctance to submit to proper au- 
thority.” (Part VI of the Commission’s decision). The Com- 
mission accordingly held that appellant’s removal was war- 
ranted and was for such cause as will promote the efficiency of 
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the service. It further found that procedurally, the action of 
the Air Force was in conformance with the requirements of 
Section 14 of the Veteran’s Preference Act of 1944 and Part 22 
of the Civil Service Commission’s regulations.* 

Thereafter, an appeal was taken to the Board of Appeals and 
Review pursuant to Civil Service Regulations 5 C.F.R. 22.502. 
On February 7, 1958, the Board upheld the decision of the 
First Regional Office. Throughout the entire proceedings, 
appellant relied upon defense that the charges were false 
and were the product of personal prejudice. In addition, he 
urged his removal was invalid because the charges preceded in 
point of time a satisfactory performance rating. In its decision 
sustaining the First Regional Office, the Board stated it had 
given careful consideration to the entire record, including the 
information developed during the processing of the appeal in 
the Regional Office as well representations made on appellant’s 
behalf subsequent to that decision, and found charges a and b 
to be supported by the evidence. After specifically noting that 
the evidence disclosed appellant had received a satisfactory 
performance rating and awards for accepted suggestions, the 
Board’s decision states: “It must be recognized, however, that 
these are evaluations of your work assignments and not your 
personal conduct. It is your conduct which is the basis for the 
separation” (Defendant's Exhibit No. I). 

On April 7, 1958, appellant filed a complaint in the District 
Court. This was subsequently amended several times and on 
June 18, 1959, a second amended complaint was filed (J.A. 12). 
On September 16, 1959, appellees’ motion to dismiss or in the 
alternative for summary judgment was denied (J.A. 14). On 
December 31, 1959, appellant moved for summary judgment 
and appellees filed a cross-motion for summary judgment (J-A. 
14-15). The District Court granted appellees’ motion for 
summary judgment June 28, 1960 (J.-A. 15). From this ruling 
an appeal was taken. 


‘The Civil Service Commission regulations governing the procedures and 
right to a Commission hearing are contained in 5 C.F-R. 22201-22206. 
The regulations controlling appellate proceedings are set forth in 5 C.F.R. 
22.501-22.607. 


= 
STATUTE INVOLVED 


The Veterans Preference Act of 1944, 5 U.S.C. 863, reads in 
pertinent part as follows: 


$863 Discharge, suspension, etc., only for cause, 
reasons in writing; advance notice; personal appear- 
ance; findings and recommendations. 

No permanent or indefinite preference eligible * * * 
shall be discharges * * * except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing and the person whose discharge * * * 
is sought shall have at least thirty days advance written 
notice * * *, stating any and all reasons, specifically and 
in detail for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answering 
the same personally and in writing and for furnishing 
affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so act- 
ing, such appeal to be made in writing within a reason- 
able length of time after the date of receipt of notice 
of such adverse decision: Provided, * * * preference 
eligible shall have the right to * * * personal appear- 
ance * ** in accordance with such reasonable rules and 
regulations as- may be issued by the Civil Service 
Commission. * * * 


SUMMARY OF ARGUMENT 
I 


Appellant was dismissed from his employment under the 
Veterans’ Preference Act for misconduct which preceded in 
point of time satisfactory performance rating. A dismissal 
from Federal employment under the Performance Rating Act 
of 1950 is restricted to removal for unsatisfactory perform- 
ance. Under the provisions of the Veterans’ Preference Act 
of 1944, a preference eligible may be removed for such cause 
as will promote the efficiency of the service. The former Act 
does not modify or supersede the Veterans’ Preference Act. 
Thomas v. Ward, 96 U.S. App. D.C. 302, 225 F. 2d 953 (1955), 
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cert, denied, 350 US. 958. Thus, a dismissal from Federal 
» Prefer- 


inapplicable. 
measure of an employee’s proficien 
tory performance rating may warrant a dismissal for cause, @ 
dismissal for misconduct does not require a prior rating of 
unsatisfactory. An employee may be proficient in his work, 
but his conduct may warrant his removal. Appellant’s dis- 
charge was based solely on misconduct charges which were 
unrelated to his ability to perform job tasks. The removal 
and a satisfactory performance rating are not, therefore, 
contradictory. 

I 


The dismissal of a Federal employee is an exercise of Ex- 
ecutive discretion. The only limitations on the exercise of 
this discretion are the Veterans’ Preference Act of 1944 and 
the Civil Service Commission Regulations promulgated pur- 
suant to that Act. These require notice of charges, an oppor- 
tunity to reply, and the right to appeal an adverse adminis- 
trative decision. They do not require the adoption of 
procedures applicable to judicial or quasi-judicial proceedings 
by the agency prior to a dismissal. As a preference eligible, 
appellant received all the procedural rights to which he was 
entitled. He was served with the charges, answered them, 
and was fully informed of his right to an appeal. Two admin- 
istrative reviews approved the procedures followed by the Air 
Force. Colonel Dunlop’s actions in serving the charges and 
effecting the removal at the agency level were not inconsistent 
with procedural safeguards accorded appellant by statute or 
by administrative regulations. 

ARGUMENT 
I. A performance rating of “satisfactory” does not bar the 
dismissal of a Federal employee on charges of misconduct 

Appellant contends his dismissal from Federal employment 
was improper because the acts of misconduct for which he was 
discharged preceded in point of time a performance rating of 
satisfactory. Itisurged that the satisfactory rating constituted 


missal “for such cause as will promote the éfciene 

service.” 5 U.S.C. 863. This same contention was rejected ir in 
Thomas v. Ward, 96 U.S. App. D.C. 302, 225 F. 2d 953 (1955) 
cert. denied, 350 U.S. 958, where a dismissal on charges of mis- 
conduct was held not inconsistent with a performance rating 
of satisfactory. 

The Performance Rating Act of 1950 (5 U.S.C. 2001-2007), 
like its predecessors, was primarily enacted to measure the work 
performance of officers and employees for the purposes of pro- 
motion, retention priority, and pay adjustments. Section 3 of 
the Act (5 U.S.C. 2002) provides: 


For the purpose of recognizing the merits of officers 
and employees, and their contributions to efficiency and 
economy in the Federal service, each department shall- 
establish and use one or more performance-rating 
plans for evaluating the work performance of such offi- 
cers and employees. 


Its remaining provisions govern the control of rating plans and 
establish boards to review ratings (5 U.S.C. 2004-2007). The 
sole reference in this Act to dismissal from Federal employment 
appears in Section 6 (5 U.S.C. 2005) wherein it states that an 
unsatisfactory rating shall serve asa basis for removal. A more 
comprehensive plan for removing civil servants was unneces- 
sary for dismissal procedures were already provided for in the 
Veterans’ Preference Act of 1944 (5 U.S.C. 863) and the Lloyd- 
LaFollette Act of 1912 (5 U.S.C. 652), which controls in cases 
of non-veterans. Under these Acts, the dismissal of a Federal 
employee is authorized for such cause as will promote the 
efficiency of the service. Thus, they are distinguishable both 
in purpose and in the subject matter regulated from the Per- 
formance Rating Act, with the exception that the latter Act 
does authorize a dismissal for unsatisfactory performance. 
This Court has accordingly held that the procedures governing 
the discharge of employees in the removal acts were neither 
modified nor superseded, by implication or directly, by the 
subsequent enactment of the Performance Rating Act. 
Thomas v. Ward, supra; Jones v. Hobby, 96 U.S. App. D.C. 53, 
223 F. 2d 345 (1955). A dismissal for cause, therefore, effected 
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under- the Veterans’ Preference: Act or the Lloyd-LaFollette 
Act renders the Performanee Rating-Act inapplicable. 

In the instant case, appellant’s dismissal was conducted un- 
der the Veterans’ Preference Act. He was charged with in- 
subordinate conduct in two specifications and with failure to 
carry out orders promptly in three specifications. These acta 
of misconduct bear no relationship to his ability to perform 
his work and are sufficient grounds to warrant a dismissal for 
“such cause as will promote the efficiency of the service” 
within the meaning of 5 U.S.C. 863. A dismissal for miscon- 
duct and a satisfactory rating are not contradictory. A per- 
formance rating constitutes an evaluation of the worker’s 
proficiency. An individual may be proficient in his work, but 
unable to co-operate with other workers and his superiors. 
An improper mental attitude may disrupt an organization to 
such an extent a removal is justified. Such is the case here. 
At no time has appellant’s ability to perform his tasks been 
in question. The misconduct charges relate solely to his in- 
ability to co-operate and accept instructions from his supe- 
riors. Indeed, following its investigation, the Civil Service 
Commission in Boston found that appellant’s difficulties were 
due to “his own resistance of and reluctance to submit to 
proper authority.” ° 

Similar charges were made in Thomas v. Ward, supra. 
While recognizing that an unsatisfactory performance rating 
may justify dismissal for cause, the Court held that a dis- 
missal based upon misconduct did not require a prior perform- 
ance rating of unsatisfactory to validate the removal. The 
Court in that case stated: 


As we view appellee’s contention it comes down to 
this: that an employee in the classified civil service can 
be removed “for such cause as will promote the effi- 
ciency of such service”, 5 US.C.A. § 652, where the 
“eause” relates to the employee's performance of his 
official duties, only if he first has been rated unsatisfac- 
tory, and that a performance rating of satisfactory pre- 


——_— 
* Part VI, decision of the First United States Civil Service Region, De- 
fendant’s Exhibit No. I. 
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cludes dismissal for “cause” of that sort. Nothing in 
the applicable statutes, however, expressly provides for 
such a limitation on discharges for cause and nothing 
in them compels such a construction. Performance 
ratings were introduced—long before the adoption of 
the Lloyd-LaFollette Act—to measure employee per- 
formance for the purposes of promotion, retention 
priority or other adjustments in grade and pay. While 
an unsatisfactory performance rating may sometimes 
lead to dismissal for cause, it may also justify lesser 
personnel action such as transfer to a more suitable 
_ position or demotion without severance of employ- 
ment. On the other hand, though an employee’s ordi- 
nary over-all performance of duties throughout the 
rating period may be rated as satisfactory he may still 
be guilty of conduct in connection with the execution 
of his official duties, either in particular instances or in 
@ particular aspect of his tasks, which would justify 
dismissal under 5 US.C.A. § 652 in the interest of pro- 
moting the efficiency of the service. [Footnotes 
omitted.] 96 U.S. App. D.C. at 304, 225 F. 2d at 955. 


96 US. App. D.C. 302, 305, 225 F. 2d 953. A similar conclu- 
sion was reached by the United States Court of Claims in 
DeBusk v. United States, 132 C. Cl. 790 (1955), cert. denied, 
350 U.S. 988. See also Hoppe v. United States, 136 C. Cls. 559 
(1956), cert. denied, 355 US. 816. 

Appellant’s reliance on Lettl v. Wilson, D-C_D.C., 148 F. 
Supp. 215 (1957) is inappropriate. The District Court’s de- 
cision in that case was based on a statute and regulations not 
presently in force. Moreover, the only basis for removal in 
that case was an unsatisfactory efficiency rating and the dis- 
missal was effected under regulations authorized by the Classi- 
fication Act of 1923 (5 U.S.C. 669), which has since been sup- 
erseded by the Performance Rating Act of 1950. 

Appellant further contends that this case should be re- 
manded to the Civil Service Commission because the members 
of the Board of Appeals and Review failed or neglected to 
consider “legal points relative to the charges being filed during 
@ period of time when it had already been adjudicated that 
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Appellant’s work and conduct were satisfactory.” (Br. 6). 
This appears to be erroneous. In its decision on February 7, 
1958, the Board of Appeals and Review stated: 


In arriving at its decision the Board fully considered 
the evidence showing that you have received a satis- 
factory performance rating and awards for accepted 
suggestions. It must be recognized, however, that these 
are evaluations of your work assignments and not your 
personal conduct. It is your conduct which is the basis 
for the separation.® 


points raised in connection with this issue 


unnecessary. 


IL. The removal proceedings before the Department of the 
Air Force were not procedurally defective 


Appellant contends that the administrative proceedings 
before the Department of the Air Force were invalid because 
a single officer of the Department, Colonel Woodrow W. Dun- 
lop, the Installation Commander at Laurence G. Hanscom 
Field in Bedford, Massachusetts, served appellant with the 
charges, determined the sufficiency of his reply, and issued the 
order effecting his removal. Colonel Dunlop’s participation in 
the dismissal of appellant is characterized as that of “an ac- 
cuser, prosecutor, judge and executioner.” The activity of 
Colonel Dunlop does not constitute a procedural defect in the 
administrative proceedings. 

On numerous occasions, this Court has held that matters 
relating to the discharge of Federal executive employees are 
within the discretion of the employing agencies and judicial 
review of these administrative decisions is limited to the deter- 
mination of whether the dismissal was effected in compliance 
with the applicable statutes and procedures. Hargett v. Sum- 


“Decision of the Board of Appeals and Review, Defendant’s Exhibit No. 
L 
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merfield, 100 U.S. App. D.C. 85, 243 F. 2d 29 (1957), cert. 

denied, 353 U.S. 970; Green v. Baughman, 100 U.S. App. D.C. 
187, 243 F. 2d 610 (1957), cert. denied, 355 U.S. 819; Boylan 
v. Quarles, 98 U.S. App. D.C. 337, 235 F. 2d 834 (1956) ; Wi- 
liams v. Cravens, 93 U.S. App. D.C. 380, 210 F. 2d 874 (1954), 
cert. denied, 348 U.S. 819. As a preference eligible, appel- 
lant’s procedural rights were governed by the Veterans’ Pref- 
erence Act of 1944, 5 U.S.C. 863 and the regulations enacted 
pursuant to it by the Civil Service Commission. These pro- 
visions do not require that judicial or quasi-judicial proceed- 

ings be conducted on an agency level prior to an employee’s 
dismissal. Nor does procedural due process compel such a 
proceeding at this stage as a prerequisite to dismissal from 
Federal employment. Cafeteria and Restaurant Workers Un- 
ion, Local 748, A.F.L.—C.I.O., et al. v. McElroy, —— US. App. 
D.C. —, F. 24 —— (No. 14689, decided April 14, 1960); 
Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876 
(1952), cert. denied, 344 U.S. 826; Bailey v. Richardson, 86 
US. App. D.C. 248, 182 F. 2d 46 (1950), affirmed, 341 U.S. 918. 
The same contention made here was raised in Ellis v. Mueller, 
— US. App. D.C. ——, —— F. 2d —— (No. 15599, decided 
June 23, 1960). The identical functions performed in the in- 
stant case were accomplished in Ellis by a Mrs. Lott, Chief of 
the Personnel Operations Division in the Department of Com- 
merce. Her participation in the dismissal of the employee 
there involved led to the same accusation made here that the 
proceedings were defective because Mrs. Lott had acted as 
“accuser, prosecutor, judge, and executioner.” In its per cur- 
iam opinion affirming the Civil Service Commission’s action 
dismissing the employee, this Court held that the statutory 
and procedural rights conferred upon an employee under the 
Veterans’ Preference Act were fully accorded. See also 
Shields v. Sharp, No. 15666, affirmed by order of this Court, 
November 1, 1960. 

The statutes and regulations governing appellant’s removal 
require service of a written statement of the charges, an op- 
portunity to reply personally and in writing, and the right to 
appeal from an adverse decision of the administrative officer. 
These rights were not denied appellant. In addition to these, 
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the additional benefit of its grievance procedure was offered by 
the Air Force. Appellant did not choose to avail himself of 
this, but he did receive a hearing before the Civil Service 
Commission. 

The discharge of a federal 


Dunlop was authorized by 
separate civilian employees 
were served on appellant, he was 
instructions were pro- 
review, and 


found that the 
dural safeguards 
and regulations. 
CONCLUSION 
Wherefore, it is respectfully submitted that the order of the 
District Court should be afarmed. 
GascH, 
United States Attorney. 
Cany W. BELCHER, 
Arnoip T. AIKENS, 
Assistant United States Attorneys. 
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